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Complmnants, through counsel. respectfilly subnug (s Driel onussues other than
Respordent’s liabiity, Purseml to the Board's Grder dated tane 14, 2005, Complainants
sybinilled dreit ined on Respondent’s labaliny on dan 300 2005, awd hereby submt this brnalom
all remaining ssues, spocttivally. ALY Charnesk s decsion o order a retria] alter the court
reporier Buled W prodece @ wmserpl of the hearina. and the penalty assessed by AL) Chamesk.

1. ALY CHARNESKE CORRECTLY ORDERED A RETRIAL AFTFR TUE COURT
REPORTER FAILED TO PRODUCE & L RANSCRIPY

The admmiatr_alwu complamt in this saabier was Dled o May 2000 and the Fizat
Amended Cotnplaing sas Bkad in November 2001 Parsaanl wo S0 O F R, @ 2225, the
Admbsirabive Law Judge instrvcted e Rewonad Hearing Clork for the U S, Environmental
Protection Agency Region U1 ("Rewion 1TF™ 1o tociie 4 hearing roem and 10 retain the services of
Aot repor{a A oo reporter was cetatined pusuant o lhe Federal Acyuisition Regulations
set forth i 4% CFF R Part L3 (Simphtlied Swquisiiron Proceduresy. A six-day hearing wis

L3

gondieied belore AFT Charneskr oo Tuee 15-2 1 ool 260 27, 2002 The conrs roporter appeaied in
cunti T on b cich day snd after cach break. 1olbmw ey the heaomg. e court reporter fadled o
produce o rangerip. Despile extanseee offorts v Bemon [ counsel tor Complamans, AL
Cliarneski, and even the lecal U135, Atorney's OTice. the couri reponer produced eonly
appraximiaiely 250 pages of transeript, o fracuon of the toit Bffocts of a substiuue court
repatter 10 produce a irmsermpl from Ms. Netlmehon's matenals also ailed. Compiainants thea
moved for o retnal, and Respondent crozs-mioved [or distssal - boan Order dated Aprl 30,

2008, ALY Charnesks dented Respondent’s motion tos dissussat sod granted Complauams®

metion for e retrial, wiich ways comducted on Octabe: 6-9 wul Oetaober 2839, 1005,




AL Charneski eorreatly dented Respond<nt™s moton 1o disntiss anil granted
Corapluinams” motion Tor reteial becanse: (10 A cransenpt was neeessary W decide the aents of
s muanter: {29 No faub can be assigned to Camplnsues or ther gounsed Som the conn
reportees tuture 1o perform, (33 No acton or iacnsn by ibose who procusad the court reportigg
aerviees taud oy pexds 10 the courl eporter’s fala co periomm The Purchasimg Olficer
complied with e Siaplified Acquistien Reguianons and the standard procedures empleved by
Reghan B lor the past eigluven years for obtavimy coutt reporting services: (43 Both Region FIl
aid counsel for Complainants ditigently aitenmited Lo obdag o trnseript.

A legal Standurd

The AL hag browl diseretion an the coviivc of the heanee #0000 B, § 22410, S ve
Loezerrrs, Moo, T EADSTA 333 (EATR 1990 318 O harnesha did oot abigse his deseretiosn
orlering a reivial whet the cowrt reposier Tinled 1o aroduge & transerpt

This matlor appedars € present a wnigac SGaon s e amals of BPA adminisiaive
praciice, Pl Consoltdated Rides of Practce Qiovernsns the dpensiraing eessment of C ot
Pemaltios, doswonee af Compdianee or Carrecrve @ non Lvders o the Bevecoinon,
Terusination or Xuspancion of Permits (MRides of Pracoee™), 00050 Pat 22, do not address
this particular sitgation Section 22,25 of Part 22 stules ondy that

Ihe hearing shall be wansenbed verboum Proiuptly follow ing the wking of e
lasl evidience. the eeporter shall rransmet 16 the Regional Heanng Clerk the
engial and as many copios ol w ranseript of tesbnmeny as are called for in ithe
repotter’s contrael with the Agenrv, wnd aiso shall iransnut w the Presiding
Oftver & copry of the frsnsenpt,

In the absence ot speetlic diseeuon Tk the @adey of Prociees, the Board has coneufted

the pracice wides the Pederal Rules of il Procedne See ey e fasoras, fne, 7EAD



IVEZ30V997Y, fu e dxbesioy Spectabivee, B E AL 1T 527 0 20 (1993 Inthis instance, the
Foderal Rules of Ol Procedure provade Dttle pundnws The Nederal Rules of Appetlae
Pracedure, in conjunetion with the Courl Reporter™s Aoy, 28 0 5.0 8 7583, provade some
siurdance, The Court Reporters Act reawees ihat,
Fach session of the cowrt and every ollier srecesdimg desrgnated by rale ar order of Ure
court o by one of fle judges shill bo tegonted verhatinn by shorthand. mechanieal means,
clectronic sound recording. or wiry olner mived, subjed o regalations promalgated by
the Tmbioid Conterence and subjecs e e dicicuon amd approved of the judse, |
2R USC 8 PA3b) (footnote omlicly
The Federal Rules of Appellate Procedices insleuct that, in Hic absenee of a franscript, the
appredlant should prepare a statement af the esdencs o1 peoceeduies wsing the besr avaitable
meis. Fed. BoApp P Nig). Where ll‘ﬂ!iSL;t'l[ﬁ Is ilecensaty for appe e review aud a
staterent of the evidence camt be prepraved or wonsdd b imdeqguaie. the federal cournis have
bold the appropriaie remedy s el See Bevger o DNA v D Shapping Corp of tadia, Lad..
S96 T2 1097 e 1990 {romrtal of Betusd rsenes sorsmnmne Jo appeal ordercd after the courn

reprer fest hor nnlcs}": Lintted States v, Ko, 250 1 23 T4, 1028 (8th Cir 19723 {per cuman 4

{oew o ordeved whore transerypt ueavaloble sed weonld be essenual 1o appellale voview);

A number af state colrts alse bave addressed an nsavailable transeoipl. See, g, Freker
feuctn, 31 Cal 20 110, 187 P2d 02 (19 F) (iai coveri's dlenaa] ofa maotion for retetal die Lo the
abzence of 3 Wanscr it waek g abnse of discrctiont, Roviedds o Boaprene, 9681 232 1R AL XD
{ FY223 fremand Tor naw iad wliere courl seporier s emplovimient was terminated prior o
completton of ranscipt and coorl reporter tiled w complele transeripi): sec wfen 38 Am, Sur 2d
Newe Frfef Section 1200 (2002), 5 Am. Jue. Jof Appeddoe Review Sociion 302 (20020 2 4w Jdur W
Arfmteistrasve Law JSoehon 3 (2002

J

* Respotident's bried wodes thal the courl m Berger. o staed no icderal appellate cowtt had
rermamded 2 eivil case Tor new sl dau to b ntiasimy rarsespt | Rospondent’s brief at 41), inn
fads e nforns the Board thae fevgercs iselfis vy mantes mowtieh « tederal appellie count
reresgilod for relrat wicn the coumt reparler Yost o sales



finited Starex v. Workeuff, 422 F 24 706G 1DLC O P20 (remand for new riad because coun
reporler was abseim and Gided w reeord & supplemcnis jary wstraction ) Poreotr v Lnted
Stertes, 314 F.2d 46, 47 (10th Car, I‘JI{:EI {transcrpt enavalable dow o fubure ol court reporiey),
O, Lenpdod Stedees v oo, 43017, Supp, 1137600 M 19770 (rommand for D et where tape
recardinge vl proceeding hefore magisirate was tanadible)”

Applying the reasoniy wicherlvng thase coves, ALD Charieski did bol shuse his
diseretion by ordoring a retvial. I this instance. @ 1ansonpl was necessary 10 determine the
merity of this matter  Fhe June 2002 heanog ingnded the wsianony of approximately twenly
witnesses  Many eabibits consisied of phodogrmbe, maps sd diagears, and much of the
tegtimony explained these exhibits and their relionalng o the Faciuad and legal matlers at ssu..

1t was doubtlul a1 the timse (aed remains doubn il i the pacties eandd bave avreed tn a
staeement of the evidence pregeniol it the eoanys woohioul ihe sseastinee of o Transenpl.

B 1he Court Reporter’s Gubure to pradase g bnsergst vannot e aitriboted w any
acteon g aetion by Reeton B Connpiamants or counse] Yor Compplainants

sotwithsmmding Reapondent’s offorts 10 cunt dlame on Complapants, their counsel, or
Kegion 1, the court reporier’s [ailure o producy i lranseripl woaa the default of a third pany and
does nor justify dismissal, The selectian and procuiciment of the cowd reporter by Region 117 seas
reasonable.  Fivst e tevms of the contract provided it the cowrl reporter. Mg, Nethingham of

Net Repording Sepvice, wonld be paid only afler she delivered the fimshed transeript aad

“ I other cases. the cours hirve eld that an ungvinishie transeri 15 ol per i cause [oF o reinal,
but showdd b grmted in appropriate cipsmmstonees Seel ey . Laited Sates v Kellv, 167 F 3d
436 (87 Clr 1999y, Murp v fepariment of the e P 1A Ve b Fad, Criv, 19800; Merndon v
Oy af Maesiflon, 03X 23 9603 (0th Cir 1981 tpes v filack o (O Huvee, 367 1030 361,
FTLETEMD Cle (9771, verl aletived, 335 LS00 LR 720 07D s cregLenmsdiinnces, we are sure, tiw
lack of 4 complete franscript of tral would call the s of the procesdings into question”)

'
-



Complamans' counsel indicated that the thmserpt was acceptable Thus, the very terms of the
comtract provided a veasonable level assimancs 1hal as acosplabiv rouscrigd woldd be detivenad,
Second. the Purchasiong Qfticer followed preccdures thiat Irave boen etrbied by Regon U for
erghiven vears, [ that cighieen yeor period, Begron T bad never had o court reporicr Fail 1o
porfori, nor cneolmarcd any signilisam Jitfieattics wail court reparters Third, borh the
Purchasing Officer and the Contrac? QFicer spoke with Ms, Nelmgisin, mfomed ber tha the
heaning was schaduled tor four davs, and wndiested Biat the heanng was tor EPAL M,
Nettingham secepted the work. thus mtereing that <he helieved Lersel capable of transcribing tie
faur-day hearmg (o EPAL Because Respondent™s huel abfiscaies e Fagts, o desenption of the
procedires L petan thie court reporter wsd elfords o ehem a transeript from her Foliows
Beeanse the Regional Plearing Clesk dacks autloniv to commit Agency funds, 1he
Furchasmue CHTicer w the Orfice of Regonal Cours was sesponsible for caorying omt e ALY's
dirotion 1 seors e servicds of icon reporter Bepasidson af Pamela MeCrayai p. b & 22 &
Extubat 4 Gitkached o Complamants” Motion for el ws Ladubr A (heroaiter “MeCray dop.
w7y Deelaration of Swzanne Cannng Putagrapls - {Complasnants” Moton for Retrial, Exlnin

'y iheveafter "Canrany Deed. Para. ™,

The courl reporter was retained pursaant Lo the Pederal Acqgnainon Regulations set forth
m AU R Pat 13 (Simplilicd Acgusition Procednecst wihach provide pracedures for
procurements less Wan the simphified acguasition threshald defined 10 48 CF.R, § 2,100
feurtaily S1O0000)  The orgmal estinaated value o the Purchase Order was S5.670. well

within the threshold for the simplified acguisinon pmocadures  MeC'ray dep. Exhs. 6 & 7;

Depusiion of Penise T tones, Bxlis 58 G Comgplaants’ Mation tor Retrial, Exhibit 13)



{hereafter “lomes dep. ai "3 Lising the simplificd acquistivn procedures, the Perchasing
Cifficer sulicited price quosmtions itom at least three somees lucatod witlin tie toedl irade arca,
fo., awar the Virgmia Beach, Viegima courlhonse « liere The licaring wouhd ke place. MoCray
depoatpp. 2234 60R02 & Exhs, 4 & 7 Segd8 O 1 K 315 H(b) & EA105-1.

Based on the price guetations she Rad aohaited, the Purchasing Officer wdenusiod o
reeoimunended souree, Net feporting Sevvices, and two alternale sources. MeCray dep. ar HO-11,
F4-10 & 45 & Exh & & 7. 1n zolicing prece quornnons and doemning the low cost ud, the
Purchasing Ofticer wtilized proccdures md 4 price tommala consstent vith the progedures
ivllowed by the Ofce of Regional Counsad for cighicen yeur~  bn those eightcen years, Region
f11 Diad never cupertenced o Bnluve by 3 coun reporter W perform. Canning Decl. Parus, 3 & 13

The Puechasing Ofeer s idewification o o prefomad prosider and two aliernate sourees
was inemiriahzed s Procurement Reguest, foeaanddd io Reson s Finanee OfGee, funded,
aped then forwarded to fhe Comraes Office. 3ol s dep o e He77 Jones dep, B 3-6 Tl
Contracting Officer telephoned Nel Reporling Sorvices w copnnw gvalabiiiny und the price
quiations, performed a number of other tasks {snch s checking that noither Net Reporting
Services nor Cheryl Nedingham were debarred from vovermment confractsh wd developed a
purchase order. fonesdep, at 11-25. 2721 & Exh A 8 &9 Seed8 CFR§ 13.302-1, The
origina] purehose opder For e eansevipt (EPA Purchose Ordves 21000098 FSAY was 1asued on
May 28, 2002 1w Ms, Chery! Nettingham w provide Coart Regorting Scrvices aud (o priduee a
wanscrpt by Jubty 52002, wen business dovs after e seheduled ¢lose ol the heonng, Jonegs dop.
ab Bl 9 Under the termas of the Porekass Oeder, M Nclimzhbuon would sod be pod ua] the

transenpd wis compleled, deliveroed, and sceepted  rencs dep 0t 3253 & kb @



TFestimony was taken Iune 18-21, 2002, Ms. Nettingham appeared ou time each day, snd
after each break., When the hearing was continuet to June 26-27, 2003, the Court asked Ms.
Nethingham's availability and she replicd she was available. Counsel for Respondent voiced to
comcerns or ahjeciions about the contivued use of the same court reporter 1o transcribe a mdiiple
day hearing. Declaration of Jan MNatien at Para. 3-7 (Exhibit P o Complainams Motion for
Retrial) (hercalter “MNatjion Uecl. Paga. )

The purchase order was medilied for the additonal earing dates and 3 new transcript
delivery-date of July 5. 2002, ten business days after conchasion of the hearing (Modification %
i), Jones dep. Exh. 2. When the conn reporter fuiled o preduce a yanseript by July 15, 2002,
Region I and laer Complainants’ counsel {with consent of the ALY and Respondent™s counsel)
undertook exlensive offarls to exiract a transcript itom ihe cowrt reporter, Repeated ealls 1oThe
court reporter went wireturned, ar yvielded sxcuses regarding she court reporter’s.compister or
repeated broken promises by the coust reporter that o mansenpl would be fortheoming. Yones
dep, BExhs. 10, 1, 12: Canming Deel. Poxa. 245, ‘

Om Getaber 10, 2002, a letler from e Regional Counsed of EPA Region 111 was hand-
detivered Lo the court reporter, diresting her to deliver a ranserint within {en business duys,
{Exhibit F to Cotaplainants” Mation for Retrial). That fetter described the varions atiempts by
Region 111 to obtain the transcript and steps that condd he tiken in the event the transeript was not
forthicoming. JThe Contract OHicer weiephoned the conrt reporter to sscerin whether the court
teparier would meet the deadiine. The coun reporter indormed her that the transeript would not
be completedt by Ceiober 23, but would be completed by the end of that week. Jones dep. Exh

11; see afso Exh. H to Complainants® Motion for Retrial.



When the mansenpl was o received by November 1, 2002, EPA Region {1 demanded
proafthat (a} a transcript exisied, and (b) that the court reporter was working on. Cansing Decl.
Pars. 25. Ten pages were, (Exh. § of Motion for Retrial), Eventually, Region I received a copy
of 168 pages of trangeription (Exhibit L to Moetiou for Rewial). Two additional sets of pages
were received, (See Exhs, J, K, M, and O 1 Motion {or Retrial}, Al one point, the court reporter
provided a doctor’s note, (Exhibit M te Motion For Retnal).

Counsel for Compilainants consulied with an Assislant LIS, Alterney for the Easlem
Dhistrict of Virginia, Norfolk Division. Nomerons conversglions besween the Assistam LS,
Avtorney and the couert reporter cesufted in a sevies of broken promises by the court teporier.
Cvensily, counsel or Complatnants wranged For 3 conrier to pick up materials from the count
reparter, Canning Dacl, Para. 26, On January 21, 2003, counsel for Complainants received the
ariginal exhibits and paper slenographic notes for all six days ol the heacing. Shottly therealter,
counsel for Complainams obrained cemputer disks containing bs. Nettinglans™s nores.

Regrion I requested anuther covrt reporter, Cathy Aiello of Yost Associales, Lo create &
transeript of the hearing wiilizing dic paper notes, computer disks. exhibils, and partial vanscript.

Ms. Adello’s altempt to transcribe the Smith Farms hearing using Ms, Netingham’s msterials

failed. Acvording 1o Ms. Aiello, the notes and compiner disks comtained gaps in the testimony

and non-standard stenography, which caused Ms. Adcllo o conclude that an accorate transeript
oould not he prodluced. Declaration of Cathy Alelle (Exh 13 to Motion for Retrial).

While Respomsdent offers muoch criticism of the fowuoing, Respondem does not argue that
Region III's Puichasing Offcer and Contract Oiftcer failed to comply with the Fedpral

Acquisition Regulations {since these regulations were complied with), Nor does Responrdent



argue that Region TI1, Complainants or their connsal were less than difigent in attempling to
oblain the franseript. Respondent alse doss not cile 1o 4 single asnon or Tnaction by Region 11
personnel that in 2y way caused the cowt reporter™s falurg to produce a transcripd,

The “fabled twenty-iwenty vision of hindsight” is not the standard for derermining the
appropriate course of action i this.circomstance. Cf Cumpbail v. Wood, 18T.3d 662, 673 (9"
Cir). cert. denicd. 511 UE. 1119 {1994} (standard 1o detemining ineffective assistance of
counsel) Toler v REMAAX Mowntarn States, fue 232 F.4d 808, 813-14 (10th Gir. 2000)
{standlard For reviewing whether an acuon was pretext in a discrimination claim brought pursiant
to Section 1981). Respondent should not be allewed to use the defsail of the conrt reporter - a
third pasty ~ o obtain an order of disinissal Mat ¢t could not achieve on the merits, Despite a
fusilitide of second-guessing by Respondert as 1o how the procurenient of court reporting
services i perraspret “eoull” have becn done diflerentiy, the fact ramains that the court
reporier’s fuilure was an unforeseeable md mforiucate thitd pary default. No nct or omission
by Complainants, their cosnsel or Region 1if cavsed the court repener’s defanir,

To the exten the stequacy of the seleclion process is a all rofavant, it should be viewod
not in hindsight, bui from the perspective of reasonableness ac the time the selecton occurred,
(f Campbeil, 18 ¥ 3d a1 673 {citwng Steickland v. Wushingion, 466 UL, 668, 685 (19843). From
that pespective, it is clear nolhing dbowt EPA’s procarement warcanis dismissal of this matter.

For example, Respondent states that the Purchasing Ofticer had received “oniy” two
thirty-minute informal (raining sessions ont procurament generally and that she had no prier
vxperience with governmen! connesing priar 1o Jannary 2002, However, the Purchasing Otficer

had vecrived a one-day fraining for bauk card purchases and she had undertaken procitretent of

ot



reparing services tor another matter under the supervision of her predecessor, MoCray dep. at
pp. 5 & 56, Respondem nowhere describes how the Pirchasing Qificer’s leve] ot raining cause!
1lse court reporier’s failure 1o deliver a kansorpl,

Respondent also eriticizes the Purchasme Cificer’s use of the clectronic yellow pages and
decision to limil her seardlyto Virginiz Beach -- one of the fargest cities in Virginta and the
location of e hearing, Under the Simplified Acquisition Procedures, EPA must obtain price
quotations [rom at least three sourees in the local srade arep. 48 £ F.R, § 13.104ib). The
Purchasing Officer comacizd at least seven sources in the Virgiina Buach area, a1 least three of
which were available on the bearing dates. McCray dep. Exh. 4. Respondent lails  provide any
renson why sources owtside thie Virgina Beagh {Hie hearing focalion) should have heen
sontactid, 1o slone why liniting the search the Viuginia Beach area is grounds for dismissal:

Respandent quastions whether Net Reporting Services was the losw bid based solely on
tho cost per page for an eriginal and twao copies of Lanseripi, Uowever, other standard cost
Fxetors included the court tepoter's appearance fev and estimated charge lor copying exhibus.
Sec MeCray dep, 2t p. 2330, Exh. B: Canning Deck. 720, 8.7 Net Reporting Services was tlie
ko bid as to the appearanee fee and the cost of eapying becuuse Net Reporting Services did not
chirege anything for copying exiiibits, while the other wva cowT reporter services had a per page
charge for copying, MeCray dep. at Exh, 4 & 3 The Porcliasmy Oificer testidiad that sha was

aware thare were pumcrous exhshits based on the fact that she and otier secretarics were

*n Windsight. the parties supplicd sufficiem numbers of copies of the exhibits, The Parchaging
Officer's actions, however, musl be viewed from her perspective prios (o the hearing. Her
tratniig with Ms, Canning 1okd her that it had been necessary for conrt reponers 1o copy exhibilg
in othercases. Indeed, in (he past fow yeurs, court reportess have comed exhdbits in about hatf
the administrative hivarings conducted by Region 1. Cansing Decl. Para 9.
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“pilohing in™ to copy exhibits Jor use:during the hearing, ¥McCray dep. ar page 32-44 & 62.
Eves accepling Raspomlent’s argument, Respondent atmest argues tiat the Parchasing Officer
mizda an emror which fed 10 the resention ofilte high cost bid, ratbier than the Iow cost bid. Even
il i:hal wore rue «- and Coimplainants do not concede that it is - Respondent fails to say how
retention of the high cost bid has oy nexys 0 (he court reporier’s failure 1o prodtics & lranseripl,
Nothing ahont using the hipgh cost bidder correlates to potenbial For default.

Respondent asserts that Met Repotting Services should not have been retained for the fifth
and sixth days of the hearing after it was extended past (e original hearing dates. At the time lhe
hearing was-exwended, the Admmistrstive Law Judge inguired about the covrt eportar's
availability for ithose davs. Nution Deal, Para, 7. Thus, counse] for Respondent wias on notice
that My, Nettinglam would be used G the Gnal vwo days of the heanng, i did not raise un';*
question abonl the abilily ol a singlo court reparter 1o haudle he workload, MNation Desl. Pava. 7.

From the perspective of evenis af thetime they happened, eonttanation of services is pernussihle
wueler the FAR. 48 CFR. § 32.243-1: Jones dep. at p. 39-40. Ms. Neltingham was familiar
witlt the names of the parties, aitorneys and witnesses and varlovs tenms used in the procesding,
In eddition, there was very litle iime for re-bidding the court teporitine contract for the last lwo
days. The heating wias extended on Friday, June 21, 2002, and scheduled for June 26, 2002,
leaving only two work days to ce-bid e work.

Finally, Respondent engapes in a series of “would have,” “coutd hayve " and “'shovld
have” statements. In hindsighy, Respondent suggests that Ms. McCray voold have asked about
Ms. Nettiingham's experience. her licensing, her uccreditation. and capacity 1o {ranscribe mubti-

day-am rechuical estimony. Respondent, hawever, fiutls to point to any applicable Virginia
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requrement that court repariers be lieensad or accredited. Regatdiess, il is oot clear that
Hespondent’s suggesied yuestions would have yielded meaningful information, 1€ asked ahout
her education or experience, Ms. Nettingham fikely would have renfied that had :-luended the
Virginia Sehoof of Techablogy and that she had been a teacher a1 (he same schoot. See Svcond
Declaration of Suzanne Canning Para. 3 & 4 (atlached to Complainepts’ Respotiseto
fespondents’ Brief Requesting Dismissal Duae to Lack of Travseript and Complainants® Reply 1n
Support of Complainants® Motion for Rewrial as Extnbit 1),

With the benelit of hindsight. Respondent suggesrs the Purchasntg Officer couid have
requested references or covld bave called attarneys in the Vieginia Beach anza imcluding
Respondent's connzel} for the siames of cond reporters. Respondent, however, provides
abselutety no evidence that it i standavd praclive for e poverament or the private sector to ¢all
oppasing cinmsel far the mames of court reporters.

Tt sumy, this {5 1101 analogons to cases i which a party fails W request preparation of a
eanscsipt ollowing a triad or requiests the transenipt from the wrong person, such as a judge,
ingtead of a cour! reporter. b such cases, the parly’s own actions cansed thi faflure of the court
TRpOrleEr [ prepars 4 trapscript.” Rather, in this case, Region i1 used provedures that had

identified o veporiens without a problem for eightecn years and empleved a contract that was

A i = = R B R T e e i =

"Neither Complainants nor their counsed iad any role tn the selection and procurement of the
court reporter for the Smith Fanus matter, Basic tenels of admimsivative law require separation
of the prosecutorial and adjudicative functions of alministrative agencies, including EPA. In this
insinge, the process used [or selecting & comt reponar is analogons 1o the federal courts, which
pursuant to the Court Reporters Acy, 28 LL8.C. § 733 maintain a staff of court repanicss to
transeitbic 4} procesdings. 1 makes ae more sense te assert that Complainants, who inplegient
BEPA's prosecutoriad function, should be penatized for the sclestion of the court repstter than it
would be to dismiss a federal conrt prosecution simply because the 1L, Attomeys Offive and the
coaud repoeries both work for the federzl govemment, aibeit different brsnches.
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degigned to provide assurance of delivery of # final transenpt  There is no nexus between any uct
of omission by Regiom [ persoung! and the fafiure of the courl reporier to dediver a tanscript,
and the AL did not abise has discretion o orderng a retnial and denving Respondent’s motion 1o
dismiss. To the extent the Board is inclined 1o cousider the additional cost thal the court
reporter’s defvait imposed on Respondeant — and Comptlainants do not think the Bourd need
consider this at al! — that may reiste lo-1he penalty, but it certaindy does not werrant dismissal.
Finally, Complainanis address Respondent’s staiement in footnote 23 of its brief accusing
Complainants of using the first hearing "as 2 “dress rehearsal,”™ aml “massaging” the testunony,
specifically that of he Corps inspeclor Mr. Martin. That allegation is Ratly denied. ALJ
Charneski heard Mr. Martin's testimony in both bearings, fund o inconsisteney in Mr, Martin's
testimony, and found Mr. Marlin eredible, Indead. Mo Marto’s testuneny was consistent wilh
his coaterporansous wrilings at e tme of iz imtial mapection (see UX 27). Though templed,
Complainants will refrain from pointing-ond {a the Board the numsrous instances in which
Respondent’s triaf actics and wimess testimony ehtunged from the Grst hearing to the secomd.

H. THE MENALTY ASSESSED BY ALJ CHARNESKIL WAS CONSISTENY WITH
THE STATUTORY FACTORS AND SUPPORTED BY THE RECORD

The Clean Water Act requires that the following factors be considercd n assessing a
penalty: thenature, cirdmnstances, extent and gravity of the viotation, ahility to pay, any priey
history of such viokitions, the degrec of culpabiiity, economie beneldn or savings cesulting, from
the violation, and such ofher malters as justioe may reguieg. 33 LLS.C. 8 1319(g). The amount of
the porally in 2 Class N penally case, such ag this one, For violations occurring befbore Mareh 15,

2004, canngt éxceed $11,000 per day for enels day the vioiation contiinuss and the total eannot
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exceed $137.500. 33 U.S.C § 1HMAR2HB) {ns modified by the Uhil Monetary Fenalty
infiation Adjustiments, 40 CF.IL § 19.4).

12 this case, the administeaive complaint ongmally named Vico Construchion
Corporation (*Vieo") and Smith Farm Baterprises. L.L.C., as jomily and severally liable
respondonts.  Poor o die bearing, Vico endeced into a settlement with Complaimants that
mvelved the payment of @ 32,000 penafty and the porformance of curtain actions. For putposes
of this matter, Complainants assigaed a cash value to the overall settiement with Vice of
32,008, which AL] Charmeski accopied and Respondent does not challenge. Accordingly,
Complatnants sought 5103504 from Respondent (584,300 for Connt 1, $21,6060 for Count ).
See In re Corparicion para of Desarvelfo Economico y Fueuro de la fsla Nena, Dkt NO. OWA-
B-97-61 (fuly 14, 1998) {Biro. Chiel’ ALTY. ALJ Chameski assessed a penalty of $94.000 f
($80,000 for Court I, $14,000 {or Coune 11).

Thie Board “generally will not substituie sits judpment for that of the presiding officer
ghsent a showing it the presgiding officer commine_d ¢lear ereor or an abuge of discretion in
assessing the penatry.” for pe Mayes. 12 EAD. _ RCRA {54006 App. Ne. 04-9], ship vp. at 58
{EAL} March 33 2005) (eitnitonansitted), M re Ches Lab Prodducts, fee, WDEAD. 711,725
{RAB 2002), In re Jofmgon Pae, Ine 5 BALD 696, 702 (EAR 19951, ALI Chameski provided
g reasoned explamration for his penally assessmont, which was well supported in the record. arxl
there is no basis for (he Board to depart from AL) Chameski's assessment.

Respoiient does not contest AL Charneshi's finding with respect ta economic benefis
which standing alone justifies the penalty that he asseszed. it Dae, wt 47 (accepting

Complamanis’ economic expert's calculation kit sconomic benefil renged from $141,367 to
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£304.482 For Couni | and 56,594 lor Couny .5 The soonomie henelit range for Count § olferad
by Compiainants’ expert witness and accepied by the ALJ was exiremely conservative in tha
Complaimants’ expert (1) used 2 lower cost of mitigation per acre {811,%00) than the mitigation
cost per acre crediled by ALY Charneski ($45,000-555,000 per acre) (Fihd Pecision at 47), (2)
did ot inctude mitigstion for secondary impacts resulitng [rony tie dinage of approxumarely
167 acres of wetlands: (3) did not inke into account (e wereased property vakue that Respondem
would reatiee by converling witlands o uptands (see Tr. 1V-235 (Blevios) (all Ihings being
equal, an acre of uplands is more valuable than an acre of wentlunds)): and (4) asspymed a
nitigation ratio of ang acte mitigation for one acre of wetland. wheveas the Cerps would require
two acres of mitigalion for every acre of wetlands tmpaets fop this ppe of welland sysiem {see
fritfad Decision at 47 n, 420,

Respondent also docs not chuflenge ALY Chameski's holding that Respondem failed
property ro assec-inability w pay. See fmfal Beeision at 43-14, To the extent Respondent
maintaing an asseruon of inability to pay, Complainanls note that Respondent paid at least
$158,842.25 to Viee for work performed st fhe Sie (CX 7 (EPA 0086 & 01203 as well as paving
iheir consultant at a rake of $75 per hour{Tr. VI-8-9 (Negdham)), and that Respondent las
proffarcd no linancial evidence that ii is wighle to puy e sssessed peoalty. See i ve Ray and

WL S L R LR L e e R

[1.8. 813 (2000}the precise econmnic benalit galned by & polluler may be difficult to prove, so
{rleasonable approximafions of eeonomic benelt will suffice™); Marer-of Ray and Jeanette
Veldhuis, ki, No. 9-39-0008, slipep, ol {June 24, 2002} (Gunning, ALD, aff d 11 BAD.
(CWA App. No. 02-08) (Oct. 21, 2003) {Complainunts previded a " reasoned explanation’ of
how the ‘regsenable approximation’ of economic benelh was derived”™), appead dismissed by
stipidation of the parties, No, 0374235 (9th Cir, Mar, 8, 2004); Yapter of Lawreitce John
Creseia, I7, Dk, Ne. 5-CWA-98-004 (May 17, 2001) (Bire, Chief ALY {ecionomic béneli is an
appropriate starding point for caleniating the penahyl.
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Jeanatie Velidhuis, Dkt, No, 9990008 (June 24, 20023 (Gunning, ALY (EPA met its burden on
ability 1o pay by showing that respondett paid 514 raitlion for property at issue el fniled 10
aroffer fianciul evidence ol inability w payh ¢f d L1 EAD. | (TCWA App. No, 02-98) (Qet.
21, 2003, uppead divmissed by stpulation of the parties, No, 1374235 (9th Cir. Mar. 8, 2004),

A Respondent’'s Colpability

Respondent is & sophisticated fand owner fally aware of the wequirenients of the Clean
Water Act and the presence of wetlands on il property. With rpspect to Count |, the discharge
wag substantisl and invelved placement of v tayer of wood chips np to five inches thick ever
several acres. Respundent did nol inform the Comps of Engineers of this disciarge hefore
gommensing the work, did not halt work or fellow up when the Corps inspector expresser
concern, and riashed to-campliete the work before EPA could visit the Site. With respect 10 lfe
discharge of stomm water gacler Count 1, Respondent was twice warned by the Virginia
Departiment of Environmental Quality (“VDEQ™) that an NPIDES permit was required. yat failed
to seck such a peonit uitii alter BPA visited the Site.

Linder these circumstaness, the fact that Reapondent hived s eonsalizm and met with the
Coips Joes not mitigitz is culpabitity. Respondent oid not hire Mr. Needbam o help it compdy
with Ue Jaw, bul pather o holp Respondent drain the wotlands on the Smith Fum property to
create developable Iand and evade the requirerients of Section 404, Respomdent’s efforts were
directed not at cosnpliance, bul rather at aveiding the costs and delays assotiated with obtaining a
Section 404 permnil. For example, on page 38 foomote 21 of'its brict, Respondent expresses
frustration that the storm water chaim wnder Count 1 included failure adequmely to stabilize the

ditels banks o prevent vrosion.  Respondent complains that 1t coufid not have stobilized the ditch
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banky “withom being accused of fifling i wetlands.” L.e., withowt teiggenng Section 4014,
Respondent apparently perceives ihat circumstance s¢ somehow unfair. Respondent’s grievasce
that complinnce with (hye storm water comrols required by Section 42 would include a discharge
that trigeeret] Seetion 404 reveals Respondent’s true minidsel regarding comphanee. Respondent
i% not merehy an trincent land owaer cavgli in a complicated regulatory system. bul a frustrated
land owner seeking lo avoid regulations of which i wnd its consultants were Faily aware,

Respondent's assertion (without esation} ihat, “H they had ever been advised any of their
activitivs were violative, they would have ceased.” i belied by the record. First, when lie Corps
inspector, Mr. Martin, advised Respotident’s consuitont that he had questions regarding the
eperations at the Site {.Trt 12711 116 (Martin), Respondent neither temporasily hiulted operations
nor followed up with the Carps. Seeomd. in July 1999, Complamants contacled Respondent to
schedule a site visitin September 199%, Te, 11 (Lapp). Alhauzh wotk ot the Site had ceased
in Febroaey 1999, Respondent quickly geared up 1 1esume and complete work at the Bite in
Angust 1999 (02X 7). Rather than awaiting Complainants” September inspection and teedback,
Respordent forried to finish the woerk hefore Complamants could inspeet the Site. Third.
Respondent hvice (ailed to oblain an NPDES penuit tor the discharge of storm waler associted
with consituction dctivity after being wrged by the VIZEQ o do so.

[n February 1999, Respondent received a Jeter from Ms. Putnam of VIEQ indicating a
storm waier pernit would be nacessacy, BX 20077 1-78. Rather than obtain the permil. Mr.
lames Boyd (who 1w an attormey} called Ms., Putnan and purported 10 memonialize their
conversalion in a lefter dated Folruary 10, 1992 (RX 200, That lener is, w say the east,

confusing and misleading. My, Boyd finited his descriplion aF 1he toral avea to be disturbed 1o




the pertion of the property in the cily of Chesapeake, wlling VDLG) that the total ares disturbed
was 3.0 acres. the work was compigied, and the ares was zoned for agricuinre. Mr. Boyd did nor
inform Ms. Putuam ~ and VDEQ apparenily was unawarg - that the work an the Chesapenks side
of the properiy was gt of a farger projest that included an additional 7,147 seres of laud
dislorbing activity in Suflolk, where the land was zoned far residental and heavy manufacuring
nge, Nov did Mr, Bovd informn VDEQ hat Uie wial progect would distuth stove than fen acres. or
that tiie work wag 1ot yor completed. RX 20 T, TH-275-77 (). Boydk Tr. IV-85-4 {J. Bayd).
Comrary to the seli~porrait punted in the bricf, wher alerted ihat it needed an NPBES peoit.
Respondent did not acquissce, but rather pushed back and apparently confused VDEQ,

Subscquent w Mr. Boyd's conversation with Ms., Putnam, Respondent’s centractor,
received a letter from M, Pamam and YVDEQ 1 May 1999 indicating it appears thuse projeets
[inedudsng Smith Farms} will veed a general stormwier permil fur the proposed congtrictian
activity .7 CX 97, Despite this second inquiry from YDEQ. however, Respondent did not seek
an NPDES permit for the dischatge of siom waler unlil September 15, [DUW - one week after
EPA wisited the Site,

Respandent’s ¢fiorts w portray the Cotps of Engineers 15 acquieseing to the project are
equally disingenuous. The record makes abundamtly etear that Respandent either misled or failed
to disclose 1o the Cormps the types of discharges that would oceur. The record shows
Respondent did not communicate 1o the Corps that ey intended 1o remove ail marketable trees
From 35-50 foor wide swaths, leaving large ainounts of weelops, branches, felled simaller trees
and underbrush littering the meas. They did uot tell the Corps that they inended to “prep the

paths™ for their excavation eqnipment by grinding up the slash and depositing in the swaths from
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which marketable treas hid besnremoved. See RX ), 11, 14

Muareover, the Comps never assented W ihe projeet. To the centrary, alter Respondent
requested thal the Corps contact Responderit by Novenber 13, 1998 if the Corps had any
guestons, Steve Martin contacted Mr. Meedham on Wovember 12 - 4 fact which Mr. Needham
failed to acknowledge until condroled with Mr. Martin's notes of their conversation on crosy-
examipation. Tr. VI-37-3& {MNoedbam),

Respondent commeanced the work in mid-December, weeks before Mr. Martin’s
nspection on Jannary 6, 1999, Respondent therelore could not haﬂ; relied on any assent by Mr,
Mariit. imipliedl or otherwise, for work conducted prior to his inspection. During his $ie visit,
My, Martin told Mr. Needham that the project was not what Mr. Martin had anticipated based on
M. Nesghamn’s pre-activity cormmunications. Mr. Martan also unliested he had some gquestions,
T 1271, il-6 (Martin). YeL Respondent did not stop work follewing Mr. Marin’s initial visil
ol atfempt to follow up witd My, Martin regarding lus concenis

Respondent makes much of the f2ef that M1 dMantin visited the Site en several occasions
aind that the Corps was “Invited” anto the properly. Respondent fails to inform the Bourd that the
site access granted by Respondenit (o Mr. Martin was not an opent iretation and was limited to
checking moditering wells on the Site: T undersiand from Mr. Robert Necdliam thiat you have
requested anthorization to visil out praperty for the puoses of mspeeting the monitoring walls
located thereon. We are pleased o grant you authonzation o visit our property for thess
purposes and in your official capacity. However, 1 would request that no members of the medha,
environmental graups, or other privine citizens accompany you, nor thar the U.S. Anmy Corps of

Engtaeers use or visit onr property for any other perpose.™ CX 63 Mr. Martin's lestimony thal
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he made ne detemiination during those sile visits regarding whether or not there were violations
or & permit was required (Tr. (- 105-006) was conststent with the limiled scope of his necess.
None of Respondent’s comnumications with the Carps in tny way mitigate ifs cidpability.

5. Nature, circumstances, sxtent antd wravity oF the gialation

The nature, cireumstanees, extent and gravity of the violation atso amnply support AL
Charmeski's penaily assessment. The cireumstances ol Respondent”’s npermmtted dischargey are
Respondent’s delibemte efforts to remove the wetlands on dhe Smith Fann Site from the
Jurisdiction af the Clean Warter Act withou! (st obtaining pervuits pursuani 1o Sections 402 and
Att4 and to do so guiekly before Virgina could cnact s nan-tidal wetlands law. See [13-256
Boydy, Tr. V17011, 228249 VI-41-42 (Neadhamt.  Phie vielations ceonrred w the centext of
Respondent’s ¢lTeas to cireumvent the Clean Water Act.

The recard esiablishes so inexiricable relationship bebweon Respondent’s exeavation and
draitage activities wnd thetr unauthorieed discharges. Respondom’s wilnesses coneede and ALJ
Charneski Brurad trad il was necessary to prepare pativways in order for their equipmant to
operate. £z, T 1268 (f, Boydh, Tr, IV-257 {Blevins) Tr. ¥V1-23 {Paxton), futteaf Deciscon
Finding Nag. 37. 38, 40, Respondent's witnesses tostified dhat 11 was iscessary to reduce
ireetops, branches wnd logging shish 1o wood chips (1o Facilitate the operanon of the excavition
cquivmaent. Ty, IV-23 1 (Blevins); Tr. VI-73, 50 (Pavton). I addiiion, Responrdent™s excavation
and clearing activities are the land disturbing activities that fann the basis of Count 1L

Accordingly. Respondent’s unauthorized discharges made their excavation agtivities possible,’

“I'he text of both Section $04 and its implementing regulations indicates that a Section 404
permit wouhi be required for all drainayge activities t result in discharge of dradged or i1
material, exeept for “minor drainage.” Sechion 404 s exemplion for “miner” drainage dogs not
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Respondent’s unawthorized dissharges were extensive. Qespondent’s E&S plans indicate
thal over 1on aeres of wetlands would be distarbed 1 connection with the construction of the
“Tullsch™ ditches and the cleared corridors alone. CX 444; CX 109, EPA’s nerial photograph
inteppratation expert estimated » far higher numbyer of acres disturbed. X 45

The direet impacts rom the discharges lar exceeded the average impacls autharized by
the Norfolk District of the Corps. Mr. Martin testifted thay, vver the past four or five years, the
individual perimts issued by the Norfoth Corps have anhorized on average jusi apder one acre of
discharze. Tt [-218 (Martin), Mr. Lapp testificd duat die impacts at the Smnith Farm Site were
atoong the largest be had dealowith in bis coreer Ty 130-81. 169 {Lapp).

Thu insent of Respondent’s actions was sitimatety o destrey iwough drainage all 186
atres of the swetlinds on the Smith Fann Site.  The drainage of wellands on thie Smith Fana Site
is a4 secondary impact made possible by Respondent’s diseharges and shoold be congiderad.

Tl impacts, both directly from the discharyes and secondary impacts associated with
drainage., were significant. The wetlands on the Smuth Famm Site are seasortally sarurated,
inundsted and high up in the ladscape. They perionn such functions ag deniinfication and {leod
starage and provide labitas for various species including salamanders, wnphibiang, some repiites
and ground nesting birds. T, V-138.39 (Martind These fmctions benefii tie public af large and

haye been compromised by Respondent’s activilies, See Unired States v Riverside Bavview

extend bevond miase drainage or 1o efforls 1o convert a wetland 1o 2 non-wetland. Ss2 33 U.S.C
§ 134(NAY M CF R § 232.3(d)3NED. See S. Rep. No, 95370 a0 76 (197D, reprinted in
197 US.CLC AN, 4326, While the Seetion 404 of the CWA does uot regulate excavation,
discharges assecialed with excavation are reguiated  See fa re Stinger Drainage. foe. 8 LAD.
G4, 654-35 (EAB 10U}, apped dismissed on other grounds, 237 F3d 681 (DO Cir. 2001), I
addition, excavation is 2 type of land disturbing soits iy thal requires a peonit Tos the discharge
of storm water associated with construetion activity, See 40 C.UE R § 122.26(b)( 143(x).
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Eomes, fre, 474 ULS. 121, 134 (19835),

With rerpect i Count [, the discharees of storm water assocteied with consuuction
sctivity also were significant. There were rain ovenss sutficient w cavse the discharge of
pollitants in swoim water asseciated with construciion achivity from the disturhed portiens of te
Site on approximately 39 doys befween fanuary 11999 and Seplember 13, 1999, CX 540,
Respondent distuvbed well over Gve acres of tand, wind My Siokelv estimated the posi-
eonstruction disturhance of weltands and wplands combined as approxinaiely 530 acres. ©X 45,
Respondent faifed to comply wifly its own B&S Plans in that Respondent had 8 construction
entrance on the Softolk side of the prepety that was not idemified on the E&S Plan and did not
cemply with specifications; Respordent seconfigured e divelies and eveil added a Qitels, thus
substanistly modifying Lhe proposed aefivity depicied on (he E&S Plan: Respondent esnstructed
other. gon-"“Tulloch” ditches: Respondent added seoch pales (it were not proposed on the B&S
Plants; Respoitdent taled 1o put iRt tengmg srond the siockpiles: Respondent dog drainags
swales rom the stoek piles 1o receiving witers: Respoudent Htled o use VDOT coarse aggregale
ne. 1 stone in g cheek dams: Respontdend mgved the location of the check dams.

Mr. Mlagerr characterized Respondent’s failure weconteol discharges of storm waler
associated with constimction activity from the Smith Farn Site as: “fairly severe ... There were
esseniially no controlg-on the soil stockpiles, there was no consouehon eulrance to specs ... The
ditelies were not, there was scouring going on on top ol the ditchmy, then was stoughing off of
soil, bank ersion had aken place, theve was r.;,x-idm::e just downstream of the Jast cheok dwn that
there were sedimens being deposiled in extsing walerw ays, So it was, if, thore was no, 1o,

cssenttally, pontrols except for the chiech danss.” 11 EH-283 tMagerrs,

I
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tn sum, the penalty assessed by ALY Charneski Is well supponted by e coonomie benetit
accruing to Respondeid, Respundent’s eulpability, and the nature, circumstanees, extent apd
gravity of the violations.
FEE CONCLESION

For all die reszons set forth herein, in Comipizinams’ briel subngtied Jupe 30, 2005 and
during oral arguineat. Complainants respeetfully nige the Boayd o affirm ALJS Chamneski's
heldimg that Respendenl vialaled Seetion 3010 of the UWA as deseribed in Conns T and IT of the
First Amended Complaint and affinm the nssessed penalty.

Fespectfuily submimed,
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